RELEASED: 04/ 04/ 1994

OPINION NUMBER 94-14

Ms. Dot Ambler, Councilwoman
P.O. Box 310
Rosepine, LA 70659

Ms. Carol Bodey, Councilwoman
P.O. Box 293
Rosepine, LA 70659

Dear Ms. Ambler and Ms. Bodey:

This office is in recalpt of your requests for an opinion of the Attorney Generd in regard to certain
procedure in conducting council meetings.

Quedtions are presented pertaining to caling of executive ses-sions. Weareinformed at aprevious council
meeting atown employee and his family caused a disruption over hiring of an employee. At a January
meeting congideration of hiring an additional water maintenance employee from gpproximately thirty
goplicationswasto be made. Because of the prior disturbance one of the councilmen requested the council
go into executive session. The Mayor stated this was not proper unless notice was given to whomever
would bediscussed. From this occurrence the following questions are presented:

1. When and how may a board member call for an executive sesson;
2. Doesthe Mayor have the authority to deny an executive session; and

3. Can the actions taken by the Mayor in denying an executive sesson
annul the actions taken theresfter.

We are also told that in the past there have been instances when
facts and votes of matters before the council have been reported
incorrectly. A council nmenber decided to tape the nmeetings.
After taping several neetings, the Mayor and one council nen have
stated the council meetings cannot be legally recorded. The
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question is presented whether the neetings should and can be
recorded by a council nenber.

Attached to the request for an opinionis a letter presented to
t he council in which the author requests the dism ssal of a town
em pl oyee for reasons set forth therein. Since the letter was
not on the agenda, there was no di scussion or action taken, but
we are asked whether it should have been discussed or should it
be placed on the next nonth's agenda.

The council is a public body whose neetings are subject to the
provisions of R S. 42:5 which nmandates every neeting of any
public body shall be open to the public unless closed under
ot her statu-tory provisions. This office has stated that
executive sessions nust be limted to the matters exenpted from
di scussi on at open neetings observing those set forth in R S
42:6.1 as including "(1) discussion of the character, conpetence
or health of a person, (2) collective bargaining sessions after
formal written demand or litigation is instituted, (3) security
matters, (4) investigative proceedi ngs regardi ng m sconduct, (5)
cases of extraordinary energency." Atty. Gen. Op. No. 83-745.

This office has further observed that the statute allows an
execu-tive session for "* * * any other matters now provi ded for
or as may be provided for by the legislature.” It was concl uded
if records are privileged under the Public Records Act then this
shoul d properly be interpreted to authorize an executive session
to confidentially discuss the contents of the privileged
records. Atty. Gen. Op. Nos. 92-698, 89-550.

These opinions have further observed that the business during

executive session is |limted to the discussion of these
privileged matters, and any formal action by vote nust be taken
in open session. A vote may not be taken during executive

session and sinply announced at the resunmed open nmeeting as this
woul d consti- tute the taking of binding action in an executive
session which is prohibited.

In the request it is stated the council "were not discussing
character, but were to consider applications”. This office has
previously found that the action of an interview commttee in
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sel ecting and recommendi ng applicants was a decision to sel ect
certain applicants and reject the others. It was concl uded:

Therefore, it is our opinion that neither a
commttee nor a School Board may take any
action in an executive session which is in
the nature of a decision, selection or
recommendation of or concerning a job
application or prospective enployee. It is
our further opinion, however, that an
executive session is proper whenever and
wherever there is any discussion of the
character, pr of essi onal conpet ence, or
physical or nmental health of a person,
including a job applicant or a prospective
enpl oyee, and that a commttee or a Schoo

Board may therefore conduct interviews of
j ob applicants or prospective enployees in
an executive session. Atty. Gen. Op. No. 91-
158A.

The procedure for holding an executive session is set forth by
statute requiring two-thirds vote of the nenbers present and
that it be the proper subject matter for an executive session,
but your town attorney may nore properly and fully explain this
to the council. W note that in Atty. Gen. Op. No 88-462 it was
held that a public body need not adjourn a regularly schedul ed
meeting and wait twenty-four hours in order to give notice of
the intention to go into executive session. However, it was
expl ained while there is no requirenent that a public body give
notice of its intent to go into executive session in advance of
that meeting even if it is aware of facts that woul d necessitate
an executive session, nothing prohibits such notice when that
body is aware of a clear need to go into executive session in
advance of the nmeeting. W do find since that opinion R S. 42:7
was anmended by Act 390 of 1989 so as to provide that attached to
the witten public notice of the neeting will be notice whether
or not matters will be discussed in an executive session held
pursuant to R S. 42:6.1(A) (2).

This office in Atty. Gen. Op. No. 83-126 observed as follows:
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The myor is to serve as the presiding

officer at all neetings of the board of
al dermen, and votes on issues before the
council only in the event of a tie vote

anong the nenbers of the board of al dernen.
The mayor al so has superintendi ng control of
all offices and affairs of the nmunicipality
and it is his responsibility to actively and
vigilantly enforce and execute all nuni ci pal
| aws and ordi nances.

We hope this discussion has clarified the questions of when and
how an executive session may be held. Considering the statenent
in the request that character was not to be discussed, but
applications considered, and the applicant preferred by the
Mayor was hired, we nmust concluded it was not proper to go into
executive session to make such a decision, selection or
recommendati on concerning a job application and the sel ection
was properly made in public.

In regard to the question of tape recording council neetings,
R 'S. 42:8 is pertinent and provides as follows:

A. Al or any part of the proceedings in a
public neeting my be video or taped
recorded, filmed, or broadcast I|ive.

B. A public body shall establish standards
for use of l'i ghti ng, recordi ng or
broadcasting equipnment to insurer proper
decorumin a pub-lic nmeeting.

Therefore, while Paragraph (A) permts any part of public
proceedings to be taped, it is inmportant to recognize that
Par agraph (B) mandates the public body establish standards for
the recording in which certain restrictions my be set "to
i nsure proper decorumin a public neeting".

In answer to the question in regard to whether or not the
council could have considered a request by letter for the
di sm ssal of a town enpl oyee when this was not on the agenda, we
find this office has on nunmerous occasi ons recogni zed the public
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body's agenda nust be in place before public notice is given in
order to conmply with the public notice requirenents of R S. 42:7
so as to advise the public in general ternms each subject to be
di scussed. Atty. Gen. Op. Nos. 93-230, 91-245, 87-649.
However, it has also been recog-nized by this statute at a
public meeting by two-thirds vote of the nmenbers present an item
may be added to the agenda for consideration.

We hope this discussion has sufficiently answered your inquiries
and suggest these questions be presented to your town attorney
for a conprehensive expl anation.

Sincerely yours,

Rl CHARD P. | EYOUB
Attorney Genera

By:

BARBARA B. RUTLEDGE
Assi stant Attorney General

BBR

It is not proper to go into
executive session to nake a

sel ection or recommendati on
concerning hiring a town enpl oyee.
Publ i c nmeetings nmaybe tape recorded.
A item my be added to the agenda
of a public neeting by 2/3rds vote
of menbers present.
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